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STATEMENT OF THE CASE
Nature

Of The Case
Kenneth Franklin Thornbrugh appeals from the no contact order entered upon his sentence

for

misdemeanor

that

assault.

Thornbrugh contends the

district court

abused

its

discretion

by ordering

he have no contact with the Victim, his younger brother Michael, “0r t0 come Within 300

of their shared property.” (Appellant’s

Statement

Of The

Facts

brief, p.

1 .)

And Course Of The Proceedings

Thornbrugh’s conviction for misdemeanor assault

is

based upon an incident described by

the preliminary hearing testimony of his brother, Michael, as follows:

A: So I was there and my brother Steven and my brother Ken. We had just gotten
done eating dinner — cooking dinner and Ken came over and was talking t0 my
brother Steve in the front room and I walked in and he immediately got angry, I’m
not sure exactly Why.

— he

Q:

started t0

A:

come

We had words, he was holding a bottle.
at

Had Kenneth been

A: Ibelieve

An

me With the bottle.

Itook the

Started an altercation

bottle.

drinking that night?

so, yes.

altercation, threatened

me

with the

bottle, I

took the bottle from him.

I

pushed him, he stood up and swung at me. Iknocked him back into the kitchen and
he grabbed a knife off the counter and came at me with a kitchen knife.
Q: Did you have the bottle in your hand

A:

N0

I

at this

time?

didn’t.

Q: Did you have any other weapons?

A:

No

Q:

When you

I

feet

didn’t.

say he grabbed a knife, where was this knife at?

A:

It

chef s

was on

the counter in the kitchen.

I

just got

done cooking with

it.

It

was a

knife.

How long was it approximately?
Eight to ten inches.

Is that

?@?@?.>@P.>@

the blade length or with the handle?

I’d say it’s the blade length, eight inch.

And when he came

at

you With the

knife,

Who

else

was present

in that area?

My brother Steve was there.
And what part of the house were you in when he came
Iwas

at

you with the knife?

room, he was coming out 0f the kitchen.

in the living

How did he get into the kitchen?
I

pushed him back

into the kitchen.

?@?@

And when he picked up

the knife,

what happened then?

.He came in the living room. The rooms
swinging the knife
tried to

block him.

at

me.

He

hit

picked up a table that was there 1n the
With the knife, swung the table

Q:

And you

A:

No I swung the table

said that

you ended up throwing

him, missed him,

the table at

him?

around the — kind of around the same corner that he threw

at.

Q: Where was the — where was he

A:

at

then threw the knife around the corner at me.

hit the wall,

the knife

I

me

He started
entry way and

are right next to each other.

He was

right

at

when he threw

around the corner, kind 0f like a

Q: Right around the corner from Where?

A: From the living room.

the knife at you?

partition.

Q:

And when he threw the knife

A:

I

Q:

And when he — how did he throw the knife

was

in the living

Kind of

A:

like

you where were you

at

room, probably

like four or

around the corner, there

is

at

ﬁve

at?

feet

away from him.

you?

a wall, a short hallway, not even a

an entry way, and a refrigerator, and that is the separation from the
kitchen to the living room. He was standing right there by the refrigerator, kind of
hallway, like
in that entry

way.

Q:

Were you

A

Yes

:

I

was just

I

able to see

it

that knife?

was.

:

:

around the corner.

him throw

Q When he threw the knife,

A N0

right

did

it

hit

you?

did not.

Q: Where did

A:

It

Q:

When you

A:

It

it

stuck in a

stuck in

land?

—

like

say

it

— the

an

electric

ﬁreplace mantel that was right next to me.

stuck in there, What do you

mean by that?

knife stuck in the top 0f it.

Q How far away from you was the knife when he — when it landed and from where
:

your body position was?
A: Six to twelve inches probably.
(7/12/19 Tr., p.4, L.5

The

state

— p.7, L.7

(included in record as exhibit).)

ﬁled a Criminal Complaint charging Thornbrugh With aggravated assault and

malicious injury t0 property (misdemeanor). (R., pp. 1 0- 12.) At Thornbrugh’s
the magistrate issued a n0 contact order requiring

residence.

(R., pp.14-15.)

(R., pp.26-30),

misdemeanor

After

him t0

stay at least

Thombrugh was bound over

300

feet

initial

arraignment,

away from Michael’s

to district court

on those charges

pursuant to a plea agreement, he entered guilty pleas t0 an amended charge of

assault

and malicious injury

t0 property

(misdemeanor)

(R., pp.38—42).

As

part 0f

the agreement, the court ordered

Thornbrugh

to

have a mental health evaluation prior to

sentencing. (R., pp.45-46; 8/22/19 T11, p.7, Ls.6-12, p.8, L.9

n0 contact order Which

stated that

Thornbrugh was

0r within 50 feet of Michael’s residence at 3406

to not

— p.9,

L.1.)

The court

go or remain Within 300

Brown Creek Road, Bonners

following caveat: “Mr. Thornbrugh lives 0n the same property as his brother.

driveway.

He may

use the driveway t0 the

left

and go

to his

mobile

home on

also entered a

feet

of Michael,

Ferry, with the

He

has a separate

left.”

(R.,

pp.43-

44.)

The subsequent sentencing hearing included

by Michael Thornbrugh

t0

the district court’s consideration 0f a request

modify the n0 contact order because Thornbrugh had recently been

charged with malicious injury to property and Violation 0f the no contact order — apparently again
involving Michael as the Victim. (R., p.47; 10/24/19 T11, p.5, Ls.1 1-14, p.17, Ls.6-9.) The district
court sentenced Thornbrugh to 90 days jail (With 64 days suspended) for

180 days

jail

misdemeanor assault, and

(with 154 days suspended) for malicious injury to property, and credit for 26 days

served 0n each count. (R., pp.5 1, 53.) The court placed Thornbrugh on supervised probation for

two years and ordered him
from custody.

t0 enroll in a substance abuse

(R., pp.52, 54.) Finally, the court entered a

from going Within 300

feet

program Within 30 days

after his release

n0 contact order precluding Thornbrugh

of Michael’s Brown Creek Road property, With the sole exception of

retrieving “personal necessities

from the residence/protected address one time through: With a

police ofﬁcer as a civil standby.” (R., pp.49-50.) Thornbrugh ﬁled a timely notice 0f appeal. (R.,

pp.56-58, 65-68.)

ISSUE
Thornbrugh

Did

states the issue

the district court abuse

0n appeal
its

as:

discretion

When

prevents Mr. Thornbrugh from living in his

it

imposed a no-contact order

that

own home?

(Appellant’s brief, p.4.)

The

state rephrases the issue as:

Has Thornbrugh

failed t0

show

that the district court

not go Within 300 feet of the Victim’s property?

abused

its

discretion

When

it

ordered that he

ARGUMENT
Thornbrugh Has Failed To Show That The District Court Abused Its Discretion
That He Not Go Within 300 Feet Of The Victim’s Property
A.

Introduction

On

appeal,

Thornbrugh

contact order that prevents

asserts “the district court

him from being

With his brother, Michael. (Appellant’s

is that,

abused

its

able to live in his separate

brief, p.5.)

by

discretion

home 0n

entering a no-

property shared

According to Thornbrugh, “the problem here

because the no-contact order preventing [him] from being near his brother effectively

precludes

him from

asserts the court

living in his

abused

its

own home,

discretion

by not

(Appellant’s brief, p.6 (quoting Lunneborg V.

(2018)).)

Thornbrugh has

go Within 300

B.

When It Ordered

feet

Standard

failed t0

risks

undermining

‘reach[ing]

its

MV Fun Life,

show any abuse of the

[his] rehabilitation.

decision

by

Thus, [he]

the exercise of reason.’”

163 Idaho 856, 863, 421 P.3d 187, 194

court’s discretion in ordering that he not

of the Victim’s property.

Of Review

“The decision Whether
district court.”

it

to

modify a no contact order

State V. Cobler, 148 Idaho 769, 771,

is

Within the sound discretion of the

229 P.3d 374, 376 (2010).

When reviewing

a lower court’s decision for an abuse of discretion, the appellate court conducts a multi-tiered
inquiry to determine whether the lower court: (1) correctly perceived the issue as one of discretion;
(2) acted within the

boundaries 0f

its

discretion; (3) acted consistently with the legal standards

applicable to the speciﬁc choices available to

reason.

State V. Herrera, 164 Idaho 261, 270,

it;

and

(4)

reached

its

decision

429 P.3d 149, 158 (2018)

by

the exercise 0f

(citation omitted).

On

appeal, the appellant bears the burden of showing an abuse 0f discretion. State V. Enno, 119 Idaho

392, 409, 807 P.2d 610, 627 (1991).

C.

Thornbrugh Has Failed To Carry His Burden Of Showing That The District Court Abused
Its Discretion BV Ordering That He Not G0 Within 300 Feet Of The Victim’s Property

The

district court

did not abuse

its

discretion

when it ordered that Thornbrugh could not g0

Within 300 feet 0f Michael’s residence — even though Thornbrugh’s mobile

Michael’s property.

ﬁnds

that a

When a person is

no contact order

be issued. LC.

is

charged With 0r convicted 0f any “offense for Which a court

appropriate,” an order forbidding contact with another person

Idaho Criminal Rule 46.2

§ 18-920(1).

920’s grant of authority and “sets forth the
State V. Herren, 157 Idaho 722, 725,

minimum

(“Whenever a n0 contact order

Michael’s property

is

is

is

a procedural rule that implements § 18-

requirements for a valid n0 contact order.”

modiﬁed

issued,

E

at the court’s discretion.

0r terminated

by

the court

.

.

.

I.C.R. 46.2

.”).

decision to order that Thornbrugh stay at least 300 feet

supported by Michael’s request, the fact that Michael apparently

property Thornbrugh’s mobile

may

339 P.3d 1126, 1129 (2014). Rule 46.2 contemplates the

modiﬁcation and termination 0f n0 contact orders

district court’s discretionary

home was 0n

home was

on, the lack of any indication that

Here, the

away from

owned the

Thornbrugh could not

have moved the mobile home off the property, Thornbrugh’s mental health assessment, and the
severity of the underlying facts in this case.

As

the Victim, Michael Thornbrugh’s request

weighed heavily

in favor

decision to order that Thornbrugh not go within 300 feet of Michael’s property.

0f the court’s

The

district court

determined that such a provision was appropriate after the following discussion With Michael:

[THE COURT]: Who owns

that property that his trailer is

MR. MICHAEL THORNBRUGH:
away

in 2009, right,
I

For

all

and

purposes,

my mom and my dad, and my dad passed

my mom left it to me, right.

have been paying the
it’s

Well,

0n?

bills.

Ipay the

taxes,

my income is on the property.

my property, right.

on the property. It doesn’t have any power, it doesn’t
have any gas, no way to heat it, right, and it’s in total disarray and a challenge —
there’s not a good dwelling there, you know.
His mobile

is

there

7

My position 0n this, you know, we’re a family, we love him, we don’t want
t0 see any,

want

t0 see

you know, substantial jail time 0r any charges, ﬁnancial charges.
him get help, you know, that’s our main goal.

THE COURT:

But you don’t want him living

in that trailer

MR. MICHAEL THORNBRUGH: Not at this
There’s n0

any

gas,

n0 way

way t0 live there now.

t0 heat

Ihad

THE COURT:

it

(10/24/19 R., p.13, L.19

0n your property?

time, no.

doesn’t have any power,

it

doesn’t have

it.

THE DEFENDANT:
Could

It

Just

all that

before

I

came

t0 jail.

be moved someplace else?

— p.14, L22.)

Thornbrugh answered the court’s question,
the house.” (10/24/19 Tr., p.14, Ls.23-24.)

that issue (10/24/19 Tr., p.14, L.25

— p.15,

stating,

The court

L.1),

and

“My

said that

dad
it

left

me

that property,

was not going

I

own

to try to sort out

later opined:

I am going t0 issue a n[0]—contact order as part of this case. You may
not g0 0n that property. I’m sure yourfamily, ifyou are able t0 move that trailer

A11 right. So

andput it someplace else — but until they come in and tell me dﬁerently, absolutely
n0 way. We had this case and then you’ve got another case pending. And you
haven’t yet been convicted but

I

looked

at the

probable cause, and

When the

police

picked you up in town they said you were highly intoxicated again. You obviously
aren’t supposed to be drinking. You have a serious alcohol problem, and these
kinds 0f things happen
(10/24/19 Tr., p.16, L.25
that

Thornbrugh or

home

When you drink.

— p.17, L.12 (emphasis

his family subsequently

off 0f Michael’s property

the court’s

n0 contact order

left

added).)

The record

is

devoid 0f any indication

informed the court that moving Thornbrugh’s mobile

was problematic. Therefore, Thornbrugh has

him with n0

alternative but t0

failed to

show

that

be homeless.

Next, Thornbrugh’s continued abuse of substances increased the potential risk of harm

toward others, including his brother Michael. According

to his

mental health evaluator:

Mr. Thornbrugh displays a signiﬁcant, ongoing risk for substance abuse relapse —
elevated when environmental restrictions are removed. As a result ofhis signiﬁcant
likelihood to continue abusing alcohol and other illicit substances, he is considered
t0 be at a heightened risk for continued expression of associated symptoms,
including poor impulse control, and emotional/behavioral dysregulation.

Mr. Thornbrugh is considered to demonstrate an elevated risk for harm t0 others in
association With his intoxication/abuse 0f alcohol and illicit substances.
(10/ 19/ 19 Mental Health Evaluation, p.10.

1)

Given Thornbrugh’s history of Violence with

Michael, and in combination with Thornbrugh’s increased risk 0f harming others

when he abuses

alcohol and other substances, the district court’s decision to eliminate his extremely close

proximity t0 Michael through the no-contact order’s provision

Thornbrugh
repeatedly

t0 continue t0 live next t0

swung

manifestly reasonable. Allowing

Michael 0n Michael’s property

a kitchen knife at Michael

Whenever a defendant

is

would have been

acts criminally Violently

after

closer to an abuse 0f discretion.

toward a family member there

a no-contact order will result in the defendant being unable to live in the

home

he once shared With the Victim. Given the serious nature 0f the underlying
absence of any evidence that Thornbrugh could not have
apparently

he (Thornbrugh)

or

is

a risk that

on the property

facts

0f this case, the

moved his mobile home

off the property

owned by Michael, and Thornbrugh’s mental

health assessment that he poses a

heightened risk to reoffend, Thornbrugh has failed t0 demonstrate any abuse 0f discretion in the
district court’s

no-contact order’s provision that he not

come within 300

feet

ofMichael’s property.

CONCLUSION
The

state respectﬁllly requests this

Court t0 afﬁrm the provisions of the n0 contact order

entered coextensive With Thornbrugh’s sentences.

DATED this 24th day 0f July, 2020.

/s/

John C. McKinney

JOHN C. MCKINNEY
Deputy Attorney General
1

The Mental Health Evaluation is located
Conﬁdential Exhibits (CR1 1- 1 9-834).pdf.

in the electronic

computer ﬁle labeled “47583-2019
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